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Many immigration practitioners have been 
there—the day the certifying officer (CO) at the 
U.S. Department of Labor (DOL) thrusts an unex-
pected obstacle in the dramatic saga we’ve all come 
to know as Program Electronic Review Management 
(PERM). The CO has denied the PERM application, 
and prospects for certification post-denial look 
grim.1 The denial might be due to any variety of fac-
tors, such as a typographical error on the ETA Form 
9089, the CO’s misinterpretation of a given regula-
tory provision, or nothing more than DOL’s adjudi-
cation trends based on evolving interpretations of 
the regulations. No matter the reason for the denial, 
immigration practitioners should not give up too 
hastily, but rather, should keep in mind that their 
denied cases don’t have to be over until the Board of 
Alien Labor Certification Appeals (BALCA) rules 
on an appeal. This article will walk practitioners 
though the various appellate steps, including the 
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initial case assessment, preparation and filing of 
motions to reconsider, as well as appeals for 
BALCA review. In the end, we are hopeful that 
practitioners will feel more comfortable in carrying 
their denials through the final act of appellate re-
view. 

ASSESSING THE CASE 

Upon receipt of a denial from DOL, practition-
ers should first assess whether carrying the applica-
tion through the final act of motion or appeal is the 
best strategic choice for the client. To make this as-
sessment, the practitioner should carefully read the 
denial to determine if there is cause, whether pro-
voked by regulation or policy, to believe that the 
decision should be overturned. The practitioner 
should first consider whether DOL erred in issuing 
the denial. Next, the practitioner should consider 
whether there are legal or policy arguments that 
could be made to support certification. Finally, the 
practitioner should also consider whether there is 
supporting evidence that may help bolster the case.  

After conducting the foregoing steps, if the 
practitioner finds that there is merit to arguing that 
the denial should be overturned, he or she must then 
consider whether seeking a motion to reconsider or 
an appeal for BALCA review is the best choice. 

Motions to Reconsider 
A motion to reconsider is filed directly with 

DOL and allows the CO who entered the decision 
on the case to reconsider his or her original determi-
nation.2 Such motions are presently taking 2½ years 
to process at DOL3 (processing times are based on 
the priority date of the case—not the date the re-
quest for review was submitted, denial date, or audit 
date). If the CO maintains or reaffirms his or her 
original decision and denies reconsideration, the 
motion for reconsideration will be treated as an ap-

                                                 
2 20 CFR §656.24(g)(4). 
3 For current processing times, see http://icert.doleta.gov/ 
index.cfm?event=ehGeneral.dsp AutoLogout. 
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peal requesting BALCA review.4 This means that a 
practitioner may also get the benefits of an appeal 
when filing a motion to reconsider. Practitioners 
may concurrently request reconsideration and an 
appeal to BALCA; however, since all denied mo-
tions to reconsider are treated as an appellate re-
quest for review to BALCA, specifically requesting 
both reconsideration and an appeal is not necessary. 

It should also be noted that in the event the prac-
titioner believes the denial of the case was a gov-
ernment error, current DOL policy allows for review 
in a “government error” queue.5 There is no regula-
tory basis for motions to reconsider due to govern-
ment error; rather, DOL created the government er-
ror queue in 2008 to assist those who have received 
denials as a result of a CO’s error. The idea was that 
this new queue would provide those cases that were 
wrongly decided a form of immediate relief in the 
interest of fairness. DOL pre-screens cases submit-
ted with a request for this queue and if DOL agrees 
that a government error occurred in the issuance of 
the original decision, DOL will issue a certification 
promptly (such cases are typically predetermined 
within three months of DOL’s receipt of the re-
quest). However, if DOL finds that a government 
error did not occur, the motion to reconsider will be 
placed in the regular motion processing queue. 

Examples provided by DOL as to what consti-
tutes a government error have included the CO’s 
denying a case because it did not contain “Kellogg” 
language even though such language was not re-
quired; denial of a case despite a clear communica-
tion problem such as the nonreceipt of an audit let-
ter; or denial of a case because of nonreceipt of an 
audit response when the response was timely sub-
mitted but not matched with the case.6 Despite these 
examples and past guidance from DOL, practition-
ers should be mindful that since there is no regulato-
ry basis for the government error motion, there is 
also no narrow regulatory definition or limitation as 
to what may constitute a government error. Thus, if 
the practitioner believes there is a creative yet plau-

                                                 
4 See Permanent Labor Certification, Frequently Asked 
Questions: Appeals (Dec. 1, 2009), published on AILA In-
foNet at Doc. No. 09120363 (posted Dec. 3, 2009). 
5 See Department of Labor (DOL) Stakeholders Liaison 
Meeting—AILA Minutes (Apr. 3, 2008), published on AILA 
InfoNet at Doc. No. 08041836 (posted Apr. 18, 2008). 
6 Id. 

sible argument to establish that the labor certifica-
tion denial was the direct result of a government 
error, it may be the best strategic choice to file the 
motion with such a request. For instance, the sam-
ple brief at Appendix 4 of this article made a 
government error argument where the CO de-
nied the application as a result of supplementing 
the regulations at 20 CFR §656.17(g)(1) with re-
quirements that do not exist in the regulations 
(i.e., a “requirement” that the employer has to re-
view and reject U.S. workers on no more than one 
basis). The strategy of making a creative gov-
ernment error argument could provide the end re-
sult of expedited processing and certification as op-
posed to a 2½-year processing backlog, as is the 
current situation for regular motions. 

Request for BALCA Review 
A request for BALCA review, also known as an 

appeal, is also filed directly with the CO of the 
DOL.7 Upon receiving the request, the CO must 
prepare an appeal file and send the original to 
BALCA with a copy to the employer.8 Then the 
case will wait to become current pursuant to 
BALCA’s processing times. Unfortunately, there are 
currently no published processing times for 
BALCA.9 However, practitioners have reported time 
frames of a year or more for BALCA to adjudicate a 
pending appeal. Once the case becomes current in 
order of priority date at BALCA, typically a three-
judge panel will be assigned to perform the appel-
late review.10 However, critical cases are sometimes 
heard en banc and a request for en banc review can 
be made if a practitioner believes that the three-
judge panel ruled improperly. 

The request to BALCA may be made without 
first requesting a motion to reconsider; however, the 
brief may only contain legal arguments and evi-
dence that was within the CO’s record at the time of 
denial.11 This means that in situations where no au-

                                                 
7 20 CFR §656.26(a)(2)(i). 
8 20 CFR §656.26(b). 
9 See Minutes from DOL Office of Foreign Labor Certifica-
tion (OFLC) Stakeholder Meeting (Apr. 7, 2011), published 
on AILA InfoNet at Doc. No. 11042962 (posted Apr. 29, 
2011). 
10 20 CFR §656.27(a). 
11 20 CFR §656.26(a)(4)(i). 
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dit was issued, practitioners may be wiser to file a 
motion to reconsider rather than an appellate request 
for BALCA review to ensure that the CO has the 
opportunity to review all of the evidence that might 
help bolster the argument for certification (e.g., re-
cruitment file to show good faith recruiting efforts, 
recruitment report to show that applicants were dis-
qualified based on lawful, job-related reasons, etc.). 
In addition, choosing to first file a motion to recon-
sider rather than an immediate request for BALCA 
review also demonstrates to BALCA that all of the 
employer’s options to resolve the case with DOL 
were exhausted prior to seeking an appeal.  

Is a Request for Review Through Either  
a Motion or Appeal the Best Option? 

Some factors that practitioners should consider 
in making a determination as to whether a motion or 
appeal should be filed might include: 

1. Has the original recruitment expired? Quickly 
filing a new labor certification application might 
be a better option than filing a motion/appeal if 
the recruitment is still valid and the recruitment 
was not the underlying basis for the denial. 

2. Does the foreign national beneficiary have 
nonimmigrant visa status issues which could 
benefit from filing a motion or appeal of the la-
bor certification application? Foreign nationals 
in H-1B status can obtain extensions past the 
normal six-year limit if they have been in the 
green card process for at least a year. H-1B ex-
tensions beyond the six-year limit are still feasi-
ble while a motion or appeal is pending as long 
as it can be shown that the labor certification 
application was initially filed at least a year pri-
or to reaching the sixth year. For foreign nation-
als running out of H-1B time, filing a motion or 
appeal can be a critical tool for extending their 
employment authorization. 

3. Does the employer understand that it cannot 
have its cake and eat it too? The DOL has made 
it clear that an employer is prohibited from fil-
ing a new labor certification application in the 
same occupation for the same foreign national 
while a motion or appellate request for review is 
pending.12 Thus, the employer must decide 

                                                 
12 See Permanent Labor Certification, Frequently Asked 
Questions Revision to Question 12, published on AILA In-
foNet at Doc. No. 05122160 (posted Dec. 21, 2005). 

whether to file a new case for the same position 
or file a motion or appeal—both cannot be 
pending at the same time. 

4. Is the issue one of mere typographical error or 
oversight on the ETA form? BALCA has held 
that although PERM is a streamlined process, it 
is unfair in certain instances to hold form over 
substance.13 As a result, DOL is now allowing 
employers to file motions to reconsider request-
ing correction of a typographical error or over-
sight where there is documentation that existed 
at the time of the filing (e.g., tear sheets or other 
ads, notices of filing, prevailing wage determi-
nations, etc.) to support the employer’s conten-
tion that an oversight or typographical error oc-
curred on the ETA Form 9089.14 

PREPARING YOUR MOTION OR  
REQUEST FOR REVIEW 

Once the case assessment has been completed, if 
the practitioner’s decision was to file a motion for 
reconsideration (either regular or government error 
request) or a request for BALCA review, as opposed 
to just accepting the denial and re-filing a new 
PERM application, the next step is to prepare the 
motion or appeal for filing with the DOL. The fol-
lowing section will explain the regulatory require-
ments for such filings and the strategic considera-
tions surrounding the drafting process. It will also 
provide recommendations for argument content to 
ensure that the best advocacy effort possible is pre-
sented on behalf of the employer. 

Regulatory Requirements 
There are several requirements set forth in the 

regulations for a PERM motion or appeal. These 
requirements include: 

1. Standing. The regulations provide that only an 
employer has standing to file a motion or appeal 
of an adverse decision in a PERM case.15 

                                                 
13 See Matter of HealthAmerica, 2006-PER-1 (July 18, 2006) 
(en banc). 
14 See Permanent Labor Certification, Frequently Asked 
Questions: Appeals (Dec. 1, 2009), published on AILA In-
foNet at Doc. No. 09120363 (posted Dec. 3, 2009). 
15 20 CFR §656.26(a)(1). 
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2. Timing. Motions and appeals are subject to a 
filing deadline of 30 days from the date of the 
determination.16 

3. Motions. Motions cannot include new evidence 
that was not previously submitted to the CO. An 
exception to this rule exists only in instances 
when the employer did not previously have the 
opportunity to present the evidence, but the evi-
dence existed at the time the PERM application 
was filed and was maintained by the employer 
to support the application.17 Apart from this ev-
identiary requirement, there are no other format-
ting or content requirements. 

4. Appeals. Appeals must, by regulation, comply 
with each of the following: (a) clearly identify 
the particular PERM application in which 
BALCA review is sought;18 (b) set forth particu-
lar grounds for the request;19 and (c) include a 
copy of the final determination (i.e., denial).20 
Apart from these requirements, the appeal must 
only contain legal arguments and evidence that 
was within the record upon which the denial 
was based.21 

Strategic Considerations 
Although the foregoing requirements seem 

straightforward, a practitioner should strategize how 
the applicable request (i.e., motion or appeal) will 
be drafted. For instance, because a motion does not 
carry any evidentiary requirements apart from the 
“no new evidence” rule, a practitioner could prepare 
a relatively short letter or similar correspondence 
which simply asks the CO to reconsider his or her 
decision on a particular ground. However, the prac-
titioner who chooses this minimal-effort drafting 
strategy should be aware that in doing so, he or she 
may be prolonging inevitable work. As a matter of 
past experience, CO’s rarely reconsider and change 

                                                 
16 20 CFR §§656.24(g)(1) and 656.26(a)(2)(i). 
17 Matter of PSI Family Services, Inc., 10-PER-97 (Apr. 16, 
2010). 
18 20 CFR §656.26(a)(1)(ii). 
19 20 CFR §656.26(a)(1)(iii). 
20 20 CFR §656.26(a)(1)(iv). 
21 20 CFR §656.26(a)(2). 

decisions for PERM applications that were previ-
ously denied.22 

More often than not, when motions are filed the 
CO upholds the denial, at which point the PERM 
application is automatically forwarded to BALCA 
for review (i.e., the PERM case automatically con-
verts from a motion process to an appeals pro-
cess).23 Upon receipt of the appeal from DOL, 
BALCA will provide the employer with 30 days to 
provide a statement of position or legal brief, which 
would necessitate the need for duplicative work that 
could have otherwise been avoided if the initial mo-
tion request was drafted in form and content to an-
ticipate BALCA review. To avoid redundant work 
and avoid losing familiarity with the issues in the 
case between the time the motion is filed and the 
time the brief or statement of position is prepared 
for BALCA, our recommendation is to prepare all 
requests, whether motion or appeal, the same—by 
complying with the appeal requirements set forth at 
20 CFR §656.26(a). 

Recommendations for Drafting  
Motions and Appeals 

The following recommendations stem from the 
foregoing recommendation to prepare all motions in 
compliance with the regulatory requirements for 
appeals. As a matter of drafting, the motion or ap-
pellate brief should include the following sections: 
Heading; Statement of the Case; Jurisdiction; Ar-
gument; and Conclusion. Each section serves its 
own purpose within the regulatory framework. The 
following guidance will provide an overview of 
each section and will give specific guidance pertain-
ing to the preparation of each within the brief. 

Heading 

The “Heading” section of the motion/appeal 
brief is of significant importance because it serves 
as the first point of reference, or introduction, be-
tween the brief and DOL. The Heading should al-
ways include the attorney of record for the employ-
er, including contact information, the identity of the 

                                                 
22 The exception to this generality is in cases where the re-
quest is filed as a government error motion and the DOL 
agrees with that assessment. 
23 See Permanent Labor Certification, Frequently Asked 
Questions: Appeals (Dec. 1, 2009), published on AILA In-
foNet at Doc. No. 09120363 (posted Dec. 3, 2009). 
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employer and the foreign national beneficiary, as 
well as the ETA case number.24 

Additionally, the Heading section should set 
forth the type of request being made (i.e., motion to 
reconsider, government error motion, and/or ap-
peal). It should be noted that the type of request be-
ing made is critical, because DOL has confirmed 
that the type of request made will determine in 
which processing queue the brief will be placed.25 
Regarding motions to reconsider, DOL has request-
ed that “Reconsideration” be clearly designated.26 
For government error motions, DOL has asked that 
the employer use a red or other bright colored page 
to flag it as a government error submission.27 And, 
for appellate requests for BALCA review DOL has 
requested that “Request for Review” be clearly des-
ignated.28  

Refer to Appendix 4 of this article for a sample 
“Heading” section of a motion/appeal brief. You 
will note that the brief requested reconsideration by 
the CO in the government error queue, or alterna-
tively an appeal (BALCA Review).29 

Statement of the Case 

The “Statement of the Case” section, sometimes 
also called “Statement of Facts” or “Background 
Information,” is of significant importance to the 
success of your case regardless of the type of review 
sought. The primary recommendation with regard to 
this section is to describe the facts in a way that 
sheds the most favorable light on the employer. 
When the denial was issued, the case was assessed 
to determine why it was denied; the ETA Form 
9089, the audit file, and the audit response (if appli-
                                                 
24 Each of these pieces of information goes towards fulfilling 
20 CFR §656.26(a)(1)(ii). 
25 See Permanent Labor Certification, Frequently Asked 
Questions: Appeals (Dec. 1, 2009), published on AILA In-
foNet at Doc. No. 09120363 (posted Dec. 3, 2009). 
26 Id. 
27 Id. 
28 Id. 
29 It should be noted that a brief need not make a request for 
both a motion and an appeal; if a motion to reconsider is 
filed and the certifying officer (CO) does not overturn his or 
her decision (whether in government error or in regular 
queue), the matter will be forwarded automatically to 
BALCA. See Permanent Labor Certification, Frequently 
Asked Questions: Appeals (Dec. 1, 2009), published on 
AILA InfoNet at Doc. No. 09120363 (posted Dec. 3, 2009). 

cable) were reviewed. Based on that review and the 
language of the denial, the underlying issues were 
then determined and we developed our first impres-
sion as to why or how the employer complied with 
the regulations. This first impression should be used 
to frame the facts. 

For instance, in the sample denial and mo-
tion/appeal brief at Appendix 4 of this article, you 
will see that the issue was the employer’s recruit-
ment report. When reviewing the denial, it was im-
mediately apparent to us that the CO misconstrued 
or misunderstood the content of the report and de-
nied the case as a result of that misunderstanding, 
alleging that the employer failed to comply with 20 
CFR §656.17(g).30 Given that the CO misunderstood 
the content of the report, the Statement of the Case 
section was written to persuade the reader (either 
the CO or BALCA) that the CO’s analysis was in-
correct. Therefore, the Statement of the Case for this 
particular brief described all of the facts immediate-
ly relevant, including quoting language used in the 
recruitment report, quoting language used by the CO 
that evidences the misunderstanding that led to the 
denial, and also including the factual reasons why 
we believed the denial to be improper.31 

Jurisdiction 

The “Jurisdiction” section of the brief once held 
much more importance when PERM applications 
were adjudicated out of two processing centers, 
Chicago and Atlanta. Now that all PERM applica-
tions are reviewed by the Atlanta National Pro-
cessing Center, parts of the jurisdiction section are 
not quite as relevant; however, if written properly 
this section will still set the stage for either the CO 
or the BALCA panel reviewing the case to under-
stand that the 30-day timing requirement set forth at 
either 20 CFR §§656.24(g)(1) or 656.26(a)(2)(i), 
whichever applicable, is satisfied. 

                                                 
30 This is the regulatory section that sets forth the require-
ments for recruitment reports as: 

describing the recruitment steps undertaken and the results 
achieved, the number of hires, and, if applicable, the num-
ber of U.S. workers rejected, categorized by the lawful job 
related reasons for such rejections. 

31 If your brief is requesting the government error processing 
queue for motions, your Statement of the Case section 
should also define exactly what the government error was. 



324 AILA’S GUIDE TO PERM LABOR CERTIFICATION 

Copyright © 2011 American Immigration Lawyers Association 

Argument 

The “Argument” section of the brief is undoubt-
edly important, not only because it fulfills the regu-
latory requirement at 20 CFR §656.26(a)(1)(iii), but 
also because it has the power to persuade the CO or 
alternatively, BALCA, that the denial was improper. 

Writing the Argument section may prove to be 
much simpler than a practitioner would think, simp-
ly because DOL and BALCA seldom agree on how 
to interpret the regulations governing PERM. Be-
cause there is constant discord between the two, pol-
icy arguments such as fundamental fairness and 
good faith can carry a lot of weight. As a result, a 
practitioner should not only review the final rule of 
the regulations32 and BALCA case law33 to support 
the position to be made, he or she should also re-
view the Notice of Proposed Rulemaking (NPRM) 
for PERM,34 the preamble to the regulations,35 DOL 
policy guidance such as Frequently Asked Ques-
tions (FAQs) concerning the permanent employment 
certification program,36 as well as AILA’s DOL Li-
aison Committee guidance available from AILA 
InfoNet. 

Once all of these sources have been reviewed, 
the practitioner should first determine whether there 
is a discrepancy between the CO’s line of reasoning 
and the information contained in the sources re-
viewed. Thereafter, the practitioner should draft an 
outline of the arguments to be made. In drafting the 
actual argument section, practitioners should argue 
the strongest legal arguments first and follow-up 
with less persuasive policy arguments based, such as 
fundamental fairness, intent of the program, good 
faith, etc. 

The strongest legal arguments will stem from 
the regulations and BALCA, next will be from the 
preamble and the NPRM, followed by FAQs and 
liaison guidance. Note that BALCA has held that 
FAQs do not carry the weight of the law, but are a 
powerful method of disseminating information and 
are a useful guide to applicants.37 Therefore, when 
relying on FAQs to make an argument, it is best to 
                                                 
32 20 CFR Part 656. 
33 www.oalj.dol.gov/libina.htm. 
34 67 Fed. Reg. 30466 (May 6, 2002). 
35 69 Fed. Reg. 77326 (Dec. 27, 2004). 
36 www.foreignlaborcert.doleta.gov/. 
37 Matter of HealthAmerica, 2006-PER-1 (July 18, 2006). 

acknowledge understanding that they do not carry 
weight of law but that they show agency intent or 
reasoning, a pattern of practice, etc. Lastly, when 
relying on DOL liaison guidance, be certain that the 
guidance you are citing has not since changed. 

For an example of argument progression based 
upon the “strongest argument first” recommenda-
tion, refer to the sample brief at Appendix 4 as a 
guide. In that brief, we argued compliance with the 
very regulatory section that was the basis for the 
certifying officer’s denial, and moved on to discuss 
the policy argument that the employer’s actions in 
totality were consistent with the regulation and that 
as a matter of fairness, the CO could have requested 
copies of the résumés if he or she was confused as 
to the number of résumés received. 

Conclusion 

The “Conclusion” section of the brief does not 
fulfill a regulatory requirement; however, it is useful 
because it reminds the reader (i.e., the CO or 
BALCA panel) of the summarized reasons why the 
employer deserves a favorable decision in the case 
at hand. 

Referring back to the sample brief at Appendix 
4, we recapped the facts that demonstrated regulato-
ry compliance and reiterated the position as to why 
the employer had proven compliance and why, as a 
result, the CO’s determination was improper. 

FILING THE MOTION OR  
REQUEST FOR REVIEW 

Timing is everything when filing a motion or an 
appeal requesting BALCA review. As discussed 
above, 20 CFR §§656.24(g)(1) or 656.26(a)(2)(i) set 
forth the 30-day timing requirement for motions and 
appeals, respectively. The NPRM for PERM set 
forth that appellate requests for BALCA review 
were required to be made by certified mail.38 How-
ever, the preamble and the final rule are silent on 
this issue. Because of the language in the NPRM, a 
practitioner who has prepared the motion or appeal 
may wish to proceed with caution and file the appli-
cation by U.S. certified mail; however, members 
have reported that filing such requests by services 
such as FedEx and UPS are also accepted. Which-
ever means the practitioner chooses, the most im-

                                                 
38 67 Fed. Reg. 30466 (May 6, 2002). 
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portant thing to remember is to use a service that 
will track the package. The practitioner should also 
keep a receipt as evidence that the motion or appeal 
was “filed” or shipped to DOL within 30 days of the 
determination date. 

Practitioners should also be aware that motions 
and appeals will be denied if they are untimely, un-
less there was “excusable neglect.”39 Unfortunately 
there is no clear definition available of what consti-
tutes excusable neglect; even ineffective assistance 
of counsel has been found as not meeting the stand-
ard. Therefore, practitioners should avoid at all 
costs relying on an excusable neglect argument for 
late filings as such an argument constitutes an un-
necessary risk to the client. 

If the practitioner files a motion, he or she 
should not expect any type of receipt or confirma-
tion from DOL that the case is in process. However, 
practitioners can track the case using the PERM 
online system. DOL should eventually change the 
online status from “denied” to “in process.” If a mo-
tion due to a government error was filed, practition-
ers should expect that if they do not receive a certi-
fication determination within three months, DOL 
likely did not consider the issue to be a government 
error and the motion should be expected to process 
in the standard reconsideration processing queue. 
Lastly, if a request for immediate BALCA review is 
made, or if the CO denies a reconsideration request, 
thereby automatically converting that request to an 
appeal, the practitioner should expect the CO to 
send him or her a copy of the appeal file that has 
been forwarded to BALCA for review. 

                                                 
39 Hopkins Lumber Co., 08-INA-37 (Aug. 27, 2008). 

CONCLUSION 

Although the CO may at times deny PERM ap-
plications, whether rightly or wrongly, practitioners 
should understand that hope does not have to be lost 
and “the show” isn’t necessarily over. The PERM 
regulations provide the practitioner with a critical 
tool both to exhaust administrative remedies and 
seek appellate review of denied decisions, and prac-
titioners should not shy away from filing such re-
quests. The true advocate will at least consider 
whether carrying a denial through the final act of 
appellate review will serve the client’s best interest. 

 



326 AILA’S GUIDE TO PERM LABOR CERTIFICATION 

Copyright © 2011 American Immigration Lawyers Association 

 

Appendix 1: Audit Notification 



IT AIN’T OVER TILL BALCA SINGS: CARRYING YOUR PERM THROUGH THE FINAL ACT OF APPELLATE REVIEW 327 

Copyright © 2011 American Immigration Lawyers Association 
 



328 AILA’S GUIDE TO PERM LABOR CERTIFICATION 

Copyright © 2011 American Immigration Lawyers Association 

 

 



IT AIN’T OVER TILL BALCA SINGS: CARRYING YOUR PERM THROUGH THE FINAL ACT OF APPELLATE REVIEW 329 

Copyright © 2011 American Immigration Lawyers Association 

Appendix 2: Response to Audit Notification 
[Your Law Firm Letterhead] 

 
June 11, 2008 

Atlanta National Processing Center 

Harris Tower 

233 Peachtree Street, NE, Suite 410 

Atlanta, GA 30303 

Attn: Certifying Officer, Audit Review Team 

Re: Response to Audit Notification 

ETA Case Number: C-XXXXX-XXXXX 

Employer:  XYZ Enterprises, Inc. 

Beneficiary: Mr. Foreign Worker 

Response Deadline:  June 16, 2008 

 

Dear Mr. Carlson: 

We submit this letter and the attached documents in response to the Audit Notification issued by the Chi-
cago Processing Center on May 15, 2008, regarding the above-referenced application. We have herein pro-
vided all documentation requested in the Audit Notification. 

1. Additional Required Documentation. The attachment to the Audit Notification requested the following: 

A copy of the job order placed with the SWA serving the area of intended employment downloaded from 
the SWA Internet job listing site, a copy of the job order provided by the SWA, or other proof of publica-
tion from the SWA containing the content of the job order. 

We have provided a copy of the job order placed with the SWA serving the area of intended employment 
downloaded from the SWA Internet job listing site, as requested on the attachment for Required Documenta-
tion for Response to Notification of Audit. The job order was placed with the California Employment Devel-
opment Department and listed on CalJOBS, the online jobs database maintained by the SWA, from 
10/3/2007 to 11/6/2007. 

2. A copy of the Audit Notification is enclosed. 

3. A copy of the submitted Form ETA-9089 is enclosed, with original signatures of Foreign Worker in 
Section L (Alien Declaration), attorney Linda Lawyer in Section M (Declaration of Preparer) and Jenny 
A., Manager, Human Resources, in Section N (Employer Declaration). 

4. Question H-12 on Form ETA-9089 is answered “yes”. Questions H-13, H-15 and H-17 are answered 
“no.” The job duties and requirements are normal for this occupation with the employer and within the 
industry.  

XYZ Enterprises, Inc. designs, develops and sells semiconductor networking solutions for communica-
tions applications such as converged VoIP (Voice Over IP) and data, and broadband optical transmission in 
enterprise, access, metropolitan and wide area networks. 

The company’s three key product families include high-performance analog transmission and switching 
solutions, multiservice access products designed to support voice and data services across wireline and wire-
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less networks and WAN communications solutions including T/E carrier, network processing and traffic 
management devices. XYZ’s products are used in a wide variety of network infrastructure equipment includ-
ing voice and media gateways, high-speed routers, switches, access multiplexers, cross-connect systems, add-
drop multiplexers and digital loop carrier equipment. 

The Sr. Product Line Manager position is responsible for supporting and managing XYZ’s existing prod-
uct lines and customer base and managing the development of new products or customer opportunities. The 
individual employed in the position will target new opportunities and potential market segments and manage 
the new product development process marketing specific deliverables. He or she will coordinate definition 
and specification of products for new product development programs, develop strategies for existing and new 
products in support of product families, manage the maintenance and awareness of business trends, competi-
tive activities, standards activities, technology enablers and market conditions and adjust plans accordingly. 
The worker in the position will develop/administer pricing for product lines, work with XYZ’s sales force to 
ensure competitive market positioning, manage market share and provide assistance on key accounts and 
support sales design and trade show activities. He or she will also coordinate reporting of significant product 
and market activities, support revenue planning and deliverables for product lines, support the development 
of customer relationships and support external sales and FAE (Failure Analysis Engineering) teams in early 
engagements and life cycle maintenance issues. 

Given the highly technical and specialized nature of the position offered and XYZ’s products and ser-
vices, the worker employed in the position of Sr. Product Line Manager must possess a minimum of a bache-
lor’s degree or equivalent in Electrical Engineering, Material Science, Engineering Physics, Computer 
Engineering or related because this academic background will provide an individual with the foundational 
knowledge required to perform the job duties associated with the position. The job entails daily activities that 
involve the concepts and practices that are first taught at the bachelor’s level in those listed degree programs. 
These include the behavior of integrated circuits, materials and filters under various electrical and thermal 
conditions. 

In addition to the bachelor’s degree, the position of Sr. Product Line Manager also requires the worker to 
possess eight years of progressive experience in the occupation or in product marketing. As the job du-
ties require a great degree of autonomy and judgment, XYZ has determined a minimum of eight years of ex-
perience to be the bar for an individual to function effectively in the position. XYZ’s business unit only has a 
few people performing these functions with little tactical supervision. Goals are set, but the steps to accom-
plish those goals are determined by the Sr. Product Line Manager. To determine these steps, a level of expe-
rience has been set at eight years based on the typical product conception-to-revenue time frame for the 
products that this position will manage. This time frame is approximately four years, with the idea being 
generated at time 0, the idea validated over the next six months to a year, the development taking 18 months 
to 2.5 yrs and customer’s adoption taking one to two years. The product then ships in production for several 
years and is end of life’d after about eight to ten years. The minimum of eight years was set to give the indi-
vidual enough time to experience several programs from conception to production and develop the necessary 
experience. The progressive nature shows that the worker’s has been able to expand his/her responsibilities 
and gain new experiences. Eight years of the same responsibility is perhaps two years of experience done 
four times, while eight years of progressive responsibilities is truly eight years of experience. 

The Sr. Product Line Manager is expected be able to contribute immediately by working independently 
as needed, but also as a team member by interacting constructively with peers and with others in his or her 
department and throughout the company. A worker in the position without this experience will not meet 
these demands and would impose a risk of hardship on the company if deadlines are not met. Additionally, a 
worker in the position without this experience would require supervision, training, and mentoring, which is 
not appropriate for a senior-level position. Given this demanding and dynamic environment, the Sr. Product 
Line Manager having less than eight years progressive experience is not qualified to perform the duties of 
this position. 
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Lastly, XYZ Enterprises, Inc. requires that the individual filling the Sr. Product Line Manager position to 
possess the following skills through work experience: 

 Semiconductor Marketing—The role of the Sr. Product Line Manager resides within XYZ’s mar-
keting department and involves product positioning, strategy and market communications. Semicon-
ductor marketing is business-to-business or sometimes call OEM (Original Equipment Manufacturer) 
marketing—it is not business-to-consumer. The main difference is that the worker has close contact 
with a small number of customers and often provides a custom product to those customers. The 
worker uses the close customer relationships to develop a strategy and smaller direct marketing 
communications efforts to promote the product. A business-to-consumer marketing person would 
supply a standard product to many customers and use mass market communications to do so. Semi-
conductor marketing is a further subset of OEM marketing where specific knowledge of semiconduc-
tor process and life cycles is required to develop a successful strategy. In addition, a semiconductor 
is never a product by itself, but must fit into the system of the customer to make the final product that 
is sold to the user. Product positioning is the relationship that the worker’s products have with the 
competition’s products and with the customer’s system. A deep understanding of the customer’s sys-
tem and competitor’s technology is needed to correctly develop the positioning. 

 Product and marketing management, including pricing—The duties of the position require set-
ting prices at product launch and adjusting pricing with Sales to increase business. The job requires 
the start of new products and the management of the products throughout their lifetimes. The Sr. 
Product Line Managers set prices based on the product positioning. As with any positioning, the 
worker develops the value it would offer the customer and value it has relative to other products in 
the market. These factors determine the supply and demand. Using this knowledge, the worker sets 
the price. If the price is too high, it will not sell and if too low, XYZ will not maximize the economic 
value of the product.  

 Networking protocols such as Ethernet, SONET/SDH and Fibre Channel—The customer base is 
made up of customers using Ethernet, SONET/SDH and Fibre Channel and the products operate in 
those environments. 

Ethernet is a family of frame-based computer networking technologies for local area networks (LANs). It 
defines a number of wiring and signaling standards for the physical layer, through means of network access 
at the Media Access Control (MAC)/Data Link Layer, and a common addressing format. Ethernet is stand-
ardized as IEEE 802.3. The combination of the twisted pair versions of Ethernet for connecting end systems 
to the network, along with the fiber optic versions for site backbones, is the most widespread wired LAN 
technology. It has been in use from around 198040 to the present, largely replacing competing LAN standards 
such as token ring, FDDI, and ARCNET. In recent years, Wi-Fi, the wireless LAN standardized by IEEE 
802.11, is prevalent in home and small office networks and augmenting Ethernet in larger installations. 

Synchronous optical networking (SONET) and Synchronous Digital Hierarchy (SDH), are two closely 
related multiplexing protocols for transferring multiple digital bit streams using lasers or light-emitting di-
odes (LEDs) over the same optical fiber. The method was developed to replace the Plesiochronous Digital 
Hierarchy (PDH) system for transporting larger amounts of telephone calls and data traffic over the same 
fiber wire without synchronization problems. 

SONET and SDH are based on circuit mode communication, meaning that each connection achieves a 
constant bit rate and delay. For example, SDH or SONET may be utilized to allow several internet service 
providers to share the same optical fiber, without being affected by each others traffic load, and without be-
ing able to temporarily borrow free capacity from each other. Only certain integer multiples of 64 kbits are 
possible bit rates. 

                                                 
40 http://en.wikipedia.org/wiki/Ethernet#cite_note-0. 
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Since SONET and SDH are characterized as pure time division multiplexing (TDM) protocols (not to be 
confused with TDMA), offering permanent connections, and do not involve packet mode communication, 
they are considered as physical layer protocols. 

Both SDH and SONET are widely used today: SONET in the United States and Canada and SDH in the 
rest of the world. Although the SONET standards were developed before SDH, their relative penetrations in 
the worldwide market dictate that SONET now be considered the variation. The two protocols are standard-
ized according to the following: SDH or Synchronous Digital Hierarchy standard developed by the Interna-
tional Telecommunication Union (ITU), documented in standard G.707 and its extension G.708. SONET or 
Synchronous Optical Networking standard as defined by GR-253-CORE from Telcordia and T1.105 from 
American National Standards Institute. 

Fibre Channel, or FC, is a gigabit-speed network technology primarily used for storage networking. Fibre 
Channel is standardized in the T11 Technical Committee of the International Committee for Information 
Technology Standards (INCITS), an American National Standards Institute (ANSI)–accredited standards 
committee. It started use primarily in the supercomputer field, but has become the standard connection type 
for storage area networks (SAN) in enterprise storage. Despite common connotations of its name, Fibre 
Channel signaling can run on both twisted pair copper wire and fiber-optic cables. Fibre Channel Protocol 
(FCP) is a transport protocol (similar to TCP used in IP networks) which predominantly transports SCSI 
commands over Fibre Channel networks. 

In all cases, customers use these technologies to move data from Point A to Point B: 

 Video standards and interfacing with video broadcast and infrastructure equipment customers 
and technologies—Approximately 40 percent of the revenue from business unit is from broadcast 
video and cable drivers, equalizers and reclockers which target that market. A cable driver sends a 
single over a cable. An equalizer receives the signal and a reclocker cleans the signal so it can be 
used in the system by other components. Since a large percentage of the customer base is focused on 
broadcast video and XYZ’s products target that market, the worker in the position must have an in 
depth knowledge of video standards and video broadcast and infrastructure equipment customers and 
technologies to market XYZ’s product line. 

 Product marketing in the semiconductor industry with a company that designs and manufac-
tures analog ICs servicing the communications networking infrastructure and broadcast video 
markets—The job duties require the worker to possess sufficient familiarity with the processes and 
norms of the analog IC business to successfully plan new products and bring them to market and 
manage their life cycles. The processes are mostly the standard development processes from product 
concept, to production, to end of life. The norms are the key attributes that define the business such 
as lead time, return policies, margins, pricing, support and quality. The norms for analog IC’s are dif-
ferent from digital IC’s though the processes may be the same. For example, Analog IC’s do not typ-
ically have software or complicated programming interfaces or perform more than one function. All 
of which are common in digital IC’s. Also, analog products are typically cost <$1M to develop, 
while digital IC’s are in the $20M range. Designing and manufacturing analog ICs servicing the 
communications networking infrastructure and broadcast video markets currently comprises approx-
imately 99 percent of XYZ’s business. 

 Requires approximately 20–30 percent foreign/domestic travel—The worker in the position of 
Sr. Product Line Manager must maintain a close relationship with the customers located worldwide, 
which often requires face-to-face meetings. Accordingly, the worker in the position must be willing 
and able to travel approximately 20–30 percent of the time within the United States and overseas. 
The worker’s travel expenses are paid by the employer. 

5. This position is not a live-in household domestic service worker; therefore, no documentation is required 
or provided. The employer’s answer to Question H-18 on Form ETA-9089 is “no.” 
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6. Enclosed is a copy of the Notice of Filing posted by the employer at the job location from 10/10/2007 to 
10/25/2007, a period of more than 10 consecutive business days. The Notice of Filing was posted on the 
employer’s Human Resources bulletin board, which is where other employee notices are posted at the 
job site location. The Notice of Filing complied with all regulations as outlined in §656.10(d)(3). Also at-
tached is the Notice of Filing posted by the employer on the company’s in-house media from 10/10/2007 
to 10/25/2007, a period of more than 10 consecutive business days. This in-house media posting com-
plied with all regulations as outlined in §656.10(d)(1)(ii). 

7. The following documentation is enclosed: 

a. Copy of the recruitment report signed by the employer reflecting the recruitment steps undertaken, 
the results achieved and the number of hires. The employer received five résumés in response to all 
recruitment activities, however, none of the applicants met the minimum requirements for the posi-
tion offered. Please refer to the enclosed recruitment summary signed by the employer for additional 
details. Thus, after conducting recruitment, XYZ Enterprises, Inc. was unsuccessful in locating an 
able, willing, and qualified U.S. worker for the position of Sr. Product Line Manager. 

b. Copy of the Prevailing Wage Determination received from the California State Workforce Agency.  

c. Recruitment documentation as outlined in §656.17(e):  

– Copies of two print ads published in the Orange County Register newspaper on Sunday, 
10/7/2007 and Sunday, 10/14/2007; 

– Copy of 30-day job order placed with the California SWA and posted on CalJOBS from 
10/3/2007 to 11/6/2007;  

– Copy of job listing posted on America’s Job Exchange (Commercial Job Search Site) from 
10/3/2007 to 10/19/2007; 

– Copy of the company’s Employee Referral Bonus Program information with a declaration exe-
cuted by Jenny A., Manager, Human Resources, confirming that the company accepted employee 
referrals for all open positions, including the job offered from 10/3/2007 to 11/2/2007; 

– Copy of job listing posted with the campus placement office for the University of California at 
Irvine (ZotLink) from 10/5/2007 to 10/19/2007.  

We believe the employer has complied with all DOL regulations for submitting an Application for Per-
manent Employment Certification under PERM. Please contact our office if additional information or docu-
mentation is required to approve the application. 

 

Respectfully submitted, 

____________________________ 

Linda Lawyer 

Attorney at Law 

Lucky Lawyers LLP 

 

Approved as to form and content:  

________________________________  __________________ 

Jenny A. Manager, Human Resources  Date 

XYZ Enterprises, Inc.  
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Appendix 3: PERM Denial Notice 
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Appendix 4: Sample Motion/Appeal Brief 
 

LINDA LAWYER (CAXXXXX) 

Lucky Lawyers LLP 

12345 Lawyers Lane, Suite 123 
P.O. Box 12345 
Mytown, California 12345-1234 
Telephone: 111-222-3333 
 

Attorney for XYZ Enterprises, Inc. – Employer 

In RE:  

 

 

 

XYZ Enterprises, Inc.                         

                    Employer. 

 

Mr. Foreign Worker, 

                    Foreign National. 

 

     

ETA CASE NO. C-XXXXX-XXXXX 

 

 

MOTION TO RECONSIDER 

OR IN THE ALTERNATIVE 

REQUEST FOR BALCA REVIEW  

 

GOVERNMENT ERROR 

         

 
 

 
 

MOTION TO RECONSIDER GOVERNMENT ERROR  

OR IN THE ALTERNATIVE  

REQUEST FOR BALCA REVIEW  

 

I. STATEMENT OF THE CASE 

On March 26, 2008, XYZ Enterprises, Inc. (“Employer”) filed an Application for Permanent 

Employment Certification pursuant to 20 C.F.R. § 656.17 (“PERM Application”) on behalf of Mr. For-

eign Worker (“Mr. Worker”) with the U.S. Department of Labor, Employment and Training Administra-

tion (“DOL”). See a copy of ETA Form 9089, Case No. C-08037-21343 attached at Exhibit A.  The 

Employer sought certification by the DOL for the position of Sr. Product Line Manager on behalf of Mr. 

Worker.  On May 15, 2008, the DOL audited the PERM Application. See Exhibit B for a complete copy 
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of the audit and the Employer’s audit response. 

In the Employer’s response to the audit notification, it submitted all requested documentation in-

cluding the Recruitment Report which was prepared for this PERM Application. See the Employer’s 

Recruitment Report enclosed separately at Exhibit C. The Recruitment Report indicates “Total Number 

of Résumés Received: 5”; below this statement, the report notes “Of the applicants: 2 Did not have the 

required degree; 5 Did not have the required years of work experience; 5 Did not have all of the other 

special requirements (e.g., skills, tools, etc.)” 

On April 21, 2010, the DOL denied the PERM Application noting that “The employer failed in 

the recruitment report dated February 27, 2008 to provide clarity with the number of résumés received 

in conjunction with the number of applicants it disclosed in the recruitment report. Specifically, the em-

ployer stated it “received 5 résumés; however, the employer rejected 12 applicants.  The number of U.S. 

workers rejected does not match the number of résumés received by the employer.”  See Exhibit D for a 

copy of the denial. 

The Employer herein files this timely Motion to Reconsider with the government error queue 

and requests that the Certifying Officer (“CO”) reverse his or her determination.  The Employer believes 

and herein submits that the denial of the PERM Application was the direct result of a government error 

in that the regulations do not require that U.S. worker applicants only be considered, and if applicable 

rejected, on just one basis. Therefore, the Employer in this PERM Application reviewed applicants for 

every job requirement listed on the ETA 9089 Form. Where applicants failed to meet more than one of 

the job requirements, that total was tallied in the Recruitment Summary report. The Employer did in fact 

receive 5 applicants, but of the 5 applicants, each of the applicants was rejected for multiple lawful job-

related reasons. 

The Employer submits that DOL has committed a clear government error by denying this Appli-

cation for the Employer’s practice of due diligence in reviewing résumés and because it has supplement-

ed 20 CFR § 656.17(g)(1) with requirements which do not exist in the regulations (i.e., that the Employ-

er review and reject U.S. workers on no more than one basis).  

In the event that DOL does not agree that this matter should fall within the government error 

queue, we request that the CO treat this submission as a general request for reconsideration and reverse 

his or her determination. After reconsideration, if the CO upholds his or her original denial, we request 

that this submission be treated as a request for review of by the Board of Alien Labor Certification Ap-

peals (“BALCA”) pursuant to 20 C.F.R. § 656.26(a).  

II. JURISDICTION 

Pursuant to 20 C.F.R. § 656.24(g)(1), an employer may request reconsideration within 30 days 
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from the date of issuance of the denial.  The CO may, in his or her discretion, reconsider the determina-

tion or treat it as a request for review under § 656.26(a). 

In the instant case, the U.S. Department of Labor, ETA Atlanta Processing Center has jurisdic-

tion over this matter as this PERM Application was filed under the permanent labor certification pro-

gram.  The DOL has made an adverse decision in the instant case pursuant to 20 C.F.R. § 656.24.  Ac-

cordingly, the certifying officer for the Atlanta Processing Center has jurisdiction over the motion to 

reconsider and BALCA has jurisdiction over the request for administrative review.  BALCA must re-

view a denial of labor certification under 20 C.F.R. § 656.26, and must affirm the denial, direct the Cer-

tifying Officer to grant the certification, or direct that a hearing on the case be held under 20 C.F.R. § 

656.27(e).   

III. ARGUMENT 

The Employer urges the DOL to reconsider the denial of the PERM Application for the position 

of Sr. Product Line Manager.  We submit that the Employer has fully complied with the regulations and 

practiced due diligence in reviewing U.S. worker applicants.  

i) The Employer fully complied with 20 C.F.R. § 656.17(g) as the Recruitment Report 

which was provided to the DOL with the audit response described the recruitment ef-

forts undertaken, the number of hires, and the number of U.S. workers rejected catego-

rized by the lawful job-related reasons for each basis of rejection. 

The regulations at 20 C.F.R. § 656.17(g) state that “…the employer must prepare a recruitment 

report signed by the employer or the employer’s representative…describing the recruitment steps under-

taken and the results achieved, the number of hires, and, if applicable, the number of U.S. workers re-

jected, categorized by the lawful job related reasons for such rejections.” See Exhibit E.  

We submit that the Employer in the instant PERM Application fully complied with the regulato-

ry requirement as cited above. Please refer back to the Recruitment Summary report enclosed at Exhibit 

C. This report is signed by the authorized company representative, Jenny A., Manager, Human Re-

sources, and sets forth all of the recruitment steps undertaken by the company for the PERM Applica-

tion. The result of the recruitment efforts, as stated on the face of the Recruitment Report, was that 5 re-

sumes were received. The number of workers hired is reflected as “zero.” Therefore, the number of U.S. 

workers rejected was 5. 

The Recruitment Report goes on to indicate “…Of the applicants: 2 did not have the required 

degree; five did not have the required years of work experience; and 5 did not have all of the other spe-

cial requirements (e.g., skills, tools, etc.)” The DOL incorrectly interpreted this summary by totaling the 

numbers 2 + 5 + 5 to make the finding that a total of 12 workers were rejected, while the Employer only 
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reported that 5 applicants were rejected in the audit response.  

The correct reading of this report reveals the fact that the Employer practiced due diligence in 

reviewing each applicant. Each applicant was reviewed in totality to determine the applicant’s overall 

qualifications for the position offered. Because each applicant was reviewed in totality for each individ-

ual job requirement (i.e., degree, experience, and skills/special requirements), where an applicant was 

not qualified on more than one basis, the Employer reflected each deficiency on the Recruitment Report 

in order to give the DOL an accurate representation of the level of education, experience and skill that 

each U.S. worker applicant possessed.  

For example, if a hypothetical “Applicant Alpha” failed to meet the degree requirement (in this 

case, a Bachelor’s Degree or equivalent in Electrical Engineering, Material Science, Engineering Phys-

ics, Computer Engineering, or related) the applicant would have been counted in the tally for “Did not 

have the required degree.” If the same hypothetical “Applicant Alpha” did not have the required years of 

work experience (here, 8 years of progressive experience in the occupation or 8 years of progressive ex-

perience in product marketing) the applicant would have again been counted in the tally for “Did not 

have the required years of work experience.” And, if the same hypothetical “Applicant Alpha” failed to 

have the skills requirements for the position (here, Semiconductor marketing; Product and marketing 

management, including pricing; Networking protocols such as Ethernet, SONET/SDH and Fibre Chan-

nel; Video standards and interfacing with video broadcast and infrastructure equipment customers and 

technologies; Product marketing in the semiconductor industry with a company that designs and manu-

factures analog ICs servicing the communications networking infrastructure and broadcast video mar-

kets), then the applicant would be counted in the tally for “Did not have all of the other special require-

ments.” Similarly, if an applicant met every requirement, the applicant would not be counted in any of 

the categories. 

As applied to the instant PERM Application, of the 5 applicants for the position of Sr. Product 

Line Manager:  

1)  the first applicant did not have the work experience or the skills required for the position of-

fered;  

2)  the second applicant did not have the degree, work experience, or the skills required for the 

position offered; 

3)  the third applicant did not have the work experience or the skills required for the position of-

fered;  

4)  the fourth applicant did not have the degree, work experience, or the skills required for the 

position offered; and 
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5)  the fifth applicant did not have the work experience or the skills required for the position of-

fered. 

See copies of the résumés received and the evaluation worksheets prepared by the Employer en-

closed at Exhibit F. This information reflects that the Recruitment Report submitted by the employer in 

response to the audit notification was accurate; of the 5 applicants, 2 applicants did not have the degree, 

all 5 applicants failed to meet the work experience requirement, and all 5 applicants failed to meet the 

special requirements as listed in section H.14 on the PERM Application. 

As set discussed above, the employer fully complied with the regulatory requirement outlined in 

20 C.F.R. § 656.17(g) by providing DOL with the number of U.S. workers rejected categorized by the 

lawful job related reasons for each basis of rejection.  

ii) The Employer’s review of each applicant in totality is consistent with the regulations 

and if the DOL was confused about the number of Applicants for the job offered the 

CO should have requested the résumés received in order to clarify the issue rather than 

issuing a denial.  

The CO, in denying the PERM Application, indicated that “The employer failed in the recruit-

ment report dated February 27, 2008 to provide clarity with the number of resumes received in conjunc-

tion with the number of applicants it disclosed in the recruitment report…The number of U.S. workers 

rejected does not match the number of resumes received by the employer.” As a result of these findings, 

the CO denied the Employer’s PERM Application.  

As discussed above, the Employer’s practice of reviewing each applicant in totality is consistent 

with the regulatory requirement as set forth at 20 C.F.R. § 656.17(g), and nowhere in the regulations 

does it say that U.S. worker applicants should be reviewed for only one job requirement and that as a 

result such applicants should only be reflected on the Recruitment Report one time under one disqualify-

ing category. Such a practice would prove contrary to the DOL’s wanting an accurate representation of 

the lawful job related reasons that each U.S. worker was deemed unqualified. 

We wish to further remind DOL that 20 C.F.R. § 656.17(g) indicates that “…The Certifying Of-

ficer, after reviewing the employer’s recruitment report, may request the U.S. workers’ resumes or ap-

plications, sorted by the reasons the workers were rejected.” If the CO was truly confused as to the al-

leged misrepresentation made on the Recruitment Report with regard to the number of reported 

applicants versus the number of rejections, the CO could have requested the U.S. workers’ résumés to 

resolve the issue. The fact that the DOL failed to utilize this option suggests that the CO was looking for 

a reason to deny the PERM Application rather than reviewing the PERM Application on the merits and 

in accordance with the regulations. 
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IV. CONCLUSION 

In conclusion, the Employer submits that the DOL has erroneously denied the Employer’s 

PERM Application submitted on behalf of Mr. Worker for the position of Sr. Product Line Manager.  

The Employer reviewed each résumé received (5) in totality and totaled each lawful job-related reason 

for rejecting each worker applicant in order to provide the DOL with an accurate presentation of each 

worker applicant’s credentials. The DOL’s denial of this application, apparently for reviewing each 

worker applicant’s credentials in totality, is contrary to the regulations. Nowhere in the regulations does 

it say that each worker applicant may only be removed from consideration on only one basis. Further, 

the DOL’s statement in the denial that the employer failed to “provide clarity with the number of résu-

més received in conjunction with the umber of applicants it disclosed the recruitment report” could have 

been easily resolved had the CO requested copies of the résumés.  

The Employer has substantively complied with 20 C.F.R. § 656.17 and certification is warranted. 

In accordance with the foregoing, the Employer requests that DOL take immediate action to rescind the 

denial and certify the PERM Application. 

      Respectfully submitted, 

 

Dated: May 17, 2010   
By:  

Linda Lawyer 
Attorney at Law 
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